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statutory condition of the payment of taxes. She did, however, show 
that her grantor had at one time been in actual possession, and the 
defendants did not undertake to show either a title or a prior possession. 
In holding that the plaintiff should lose, because she failed to show 
a complete title by adverse possession, did not the court overlook the 
basic principle upon which our whole system of title rests, — that "as 
against a wrongdoer, possession is title?" 2 Mr. Justice Angellotti ex- 
presses the proposition, in a recent case, as follows: "As against an 
entire stranger to the title, actual possession of land has uniformly been 
held, both in ejectment and actions to quiet title, to make out a prima 
facie case sufficient to sustain a claim of ownership." 3 One of the 
greatest of American jurists rests the protection which the law affords 
to the prior possessor upon the instinct which man shares with the 
dog or seal, not to allow himself to be dispossessed of what he holds 
without trying to get it back again. 4 It is, perhaps, not indispensable to 
find the psychological grounds upon which the principle is based; it is 
sufficient to recognize it as the necessary postulate upon which all 
legal systems must found themselves. Society, without the protection 
of the first possessor, is simply unthinkable. 

The prior possession of plaintiff's grantor in the principal case 
sufficiently established his title as against the defendant, a later pos- 
sessor, and the title, thus established, passed to plaintiff by the deed 
from her grantor. In discussing the question of prescription or ad- 
verse possession, it is respectfully submitted that the Court was dealing 
with an immaterial issue. O. K. M. 



Waters: Nature of Property in Water. — Copeland v. The Fairview 
Land & Water Company, 1 a case recently decided by the Supreme 
Court, contains the following statement: "Water, in its natural state, is 
a part of the land. Like any other part thereof, it may become per- 
sonal property by being severed from the realty, but not until then." 
The legislature of California by an amendment to the Civil Code adopted 
in 1911 has declared that "All water or the use of water within the 
State of California is the property of the people of the State of Califor- 
nia." 2 This latter statement can not, of course, be urged to have con- 
trolling effect upon the former. Being but a declaration by the legis- 



2 Lord Campbell, C. J., in Jeffries v. Great Western Railway Co. 
(1856) 5 E. & B. 802, 805. 

3 Davis v. Crump, (1912) 162 Cal. 513, 518, 123 Pac. 294. 

4 Holmes; The Common Law, p. 213. 

1 Decided Mar. 20, 1913, 45 Cal. Dec. 398. 

2 Civil Code of California sec. 1410; Statutes and Amendments of 
1911, p. 421. 
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lature of what it considers to be property of the people of the state, 
it is of force only if it states the fact, which the courts must in the 
last instance decide. 

The assertion that water, in its natural state, is a part of the land, 
as made in Copeland v. The Fairview Land and Water Company, was 
not necessary to the decision of the case, but is of interest as indicative 
of what might be the attitude of the Supreme Court toward the legis- 
lative declaration to which reference has been made. It would seem 
that should the court stand upon its classification of water as part 
of the land, it could not consistently sanction the view taken by the 
legislature. To hold that water was a part of the land owned by 
private individuals, and was yet the property of the people of the 
state, would necessarily involve the anomaly under our law of adverse 
parties having the right "to possess and use it to the exclusion of 
others." 3 

It is plain, however, that water is not, in its natural state, a part of 
the land, at least in a strict sense, and it is doubtful whether such a 
characterization was intended by the court in the principal case. Land, 
under section 659 of the Civil Code, "is the solid material of the 
earth, whatever may be the ingredients of which it is composed," and 
this definition would hardly seem to include water, which is, of 
course, by its nature, not solid material; and has even been classed as 
a mineral ferae naturae. 4 "It is too late to enter into the legal character 
and quality of water; the law having been settled, time out of mind, 
on this subject, and remained uniform and unquestioned. Water is 
neither land nor tenement, nor susceptible of absolute ownership. 
It is a moveable wandering thing; and must of necessity continue com- 
mon by the law of nature. It admits only of a transient usufructuary 
property; and if it escapes for a moment, the right to it is gone for- 
ever, the qualified owner having no legal power of reclamation. . . . 
Hence, as is said in the authorities just cited, water is a distinct thing 
from the land." 5 The courts and text writers are almost unanimous in 
support of this view, 6 which upon consideration of the characteristics 



3 Civil Code of California, sec. 654. 

* Westmoreland & Cambria Nat. Gas Co., v. De Witt, (1889), 130 
Pa. St. 235, 18 Atl. 724, 5 L. R. A. 731. 

s Mitchell v. Warner (1825), 5 Conn. 497, 519. 

6 Kerr on Real Property, 100 3 id. p. 2224; Wiel on Water Rights 
in the Western States, 3d ed. ch. 1, pp. 4-10; Hargrave v. Cook (1895), 
108 Cal. 72, 41 Pac. 18; Willow River Club v. Wade (1898), 100 Wis. 86, 
76 N. W. 273, 42 L. R. A. 305, 321. 
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of land and water respectively must appear the reasonable one. It 
is not improbable, we think, that the court in the Copeland case, 
intended only to lend force to its position that the right to the 
use of water in its natural state might become appurtenant to land, and 
laid down the dictum which we have herein made the subject of discus- 
sion without appreciating that it might be taken as the expression of 
a fundamental principle of the law of waters. 

J. U. C, Jr. 



